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STATEMENT OF CLATM:

Claim of Amurak Passenger Enzineer T, D. Ellsworth, Tor the rescinding of the sixty (604
days suspension as stated in the decision lenter of May 24, 2002, under the signature of
CGicneral Manager, Intercity Willuun J. Lecch. with Tull compensation for tune lost, fall
credi toward vacauon entitement, health and wellare benelits duning the period held ow
ol work, and clear Claimani’s personal record of any reterence celative to the alleged
violation.

FINDINGS:

Speciat Board of Adjustment No. 928, upon the whole record and all the evidence. tinds
and hiolds that Employee and Carmier are employee and carier within the meaming ol the Railway
Labor Act, as amended: wnd, that the Board has jurisdicrion over the dispute herein; and, that the
parties o the dispate were given duc modice of (he hearing: thereon amd did participate theeeun.

On April L1, 2002, Claimant was duceed to eepoct [oe an nvestigaton on Apeil 15,
2002, The nobice charged Claimant with violating Amtrak Standards of Excellence, Auending 1o
Duties, and USX Rules 509 and 553C. The charecs specihied that on Aped 9, 2002, while
assigned as Engineer of Amirak Train 40, the train operated inlo the 207 limis of a CSX
l'orcman between MP BG 4.6 and BG 724, Now Castle Subdivision, on Track 2 without
PETMIHLESION.

Following two postponements, the hearing was held on May 17, 2002, On May 24, 2002,
Carner advised Clanmant that he bad been found suilty of the charges and assessed a sixty day
suspension. Claimant’s Jocamotive cngincer’s certification was revoked for thirty days,

On April 9, 2002, Claimant was scoving as Logucer on Tean 40, The train approached a
restncted area on CSX racks. ‘The CSX Foreman had irack authorivy for rack numbers 1 and 2



between MP BG 74,6 and MP BG 72,5 Claimant’s train was traveling eastbound on irack 1.
Claimant radiocd the Foreman and reguested permission o emter the restricted work limits. The
CS5X Foreman granted penmission for Train 40 to proceed through the entire limils at maximam
authorized speed. At approximately MP BG 739, Train 40 crossed over to track 2. Claunant did
nol request permission from the CSX Foreman before crossing over Lo track 2. Tuis the Tuilure to
request such permssion that 15 the basis Tor the charges and the discipline at issue.

Claimant. the Assistant Engineer whose claim is before this Board in Case No. 412 and
the Comductor each testitied that they understood the CSX Foreman®™s granting of permission to
proceed through the entire imits to encompass both tracks 1 and 2. Therelore. they did not
helieve they needed to request further permission belore crossing over o rack 2, The OU8X
[oreman wstificd thaw his imtent was to authorize Train 40 to pass only on track | and that he
expected that the crew would request further permission belore crossing to track 2. One of two
Amitrak Service Managers who testified opined that coch track was a separate work fimit and tha
a grant of permission on one track did not extend o the other track.

The Hearing {tficer found the testumony ol thie Scrvice Representative and the CSX
FForeman o be more credible thin Claimant and the other members of the crew, e concluded
that the crew was required 1o obrain further permission before crossing to track 2 and that the
charges were proven. We reeognize that because Lhe Hearing Officer observed the withesses tirst
hand. his credibility delerminations are entifled ro substantial deference. However, as wo view
the case, the critical issue is not one of comparative credility. Rather, the enilical issuee is
whather Carrier proved that Clinmant and Lthe oiher members of the crew knew ar should have
known that the grant of permission for the cntiee [1mits was lmited w track | and that they had o
request further permission before crossing over W track 20 Upon a careful review of the record.
we tind that Camrier finled Lo prove Lhis crirical tact.

CsX Rule 508 provides, “Enmneering depariment supecvisors issu¢ instructions relating
to salcty of the track and bridges. "I'rain crew members must comply with the imstroctions when
issued ro them.”™ CSX Rule 355C provides:

The engineer and conductor are responsible for:

L. The safety of the lrain, and

2 IT'he observance of the rules.

They must take cvery precaution for protection in the event of conditions nol provided lor
hy the rules. This does not relicve other cinployees of their responsibility under the rules.
Logincers and conductors must:

1. Lnsure that their subordinates are lamihar with their duties;

2 Determine the extent of their expericnce and knowledge of the rules; and

3 Instruct them, when necessary, how 1o perform their work properly and safely.

On their faee, Rules 509 and 5350 do not speak to whether where Limits cover twi Lrucks,
auathority to the extent of the Hmits relers only o the track on which the train ts traveling at the
tume duthonty is requested or applies o both tracks. The Service Representative conceded under

_u_



examination by Claimant’s representative that no CSX rule reguired the crew Lo identity the track
it was on and the direction t ity travel. He further conceded that it the engine crew foltowed the
instructions of the Foremen, the crew complicd with Rule 504,

The record further reflects that the CSX Foreman cleared a west bound train for the entire
limits on track | one minute after he cleared Train 40. The Foreman conceded that he knew
Train 40 would have w cross over to track 2 but maintained that he expected that Train 40 would
request permission before crossing over to track 2. Nevertheless, when Train 48 crossed over o
track 2 withoul permission. the CSX Foreman did nothing to stop the tram.

Considering the record as a whole, we find that Carrier failed to prove that when the C5X
Forciman gave Train 40 authority for the entire limits, the crew knew or should have known thal
the entire limils were limited w Lrack | and required turther request for permnission betore
Crossing over to track 2,

Becanse Carrier failed 10 carry its burden of prool, the claim must be suslained.
However, {laimnant’s certilication was revoked tor thirty days and the record contuns no
cvidence that Clainwanr appealed 1he revocation of his certification. Consequently, any
compensation for tme lost must be limited to thirty days, ie. the penied ol the suspension not
covered by the cenification revocation.

AWARD

Clim sustained in accordance with the Findings.

ORDER

The Boand. having determined that an award favorable w Chamant be made, hereby
orders the Carrter 10 make the award effeetive within thuty (30) days following Lhe date two
mctnbers ol the Board affix their signatures heralo

grtin H. Malin, Chairman
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Prated al Chicago, Hinows, Angust 27, 2004,




