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STATEMENT OF CLAIM:

Clam of Amivak Passenger Lapincer M. A, Szckeley, for the reseinding ol the sixty (60)
days suspension as staled n the decision leder of May 24, 2002 under the signature of
General Manager, Tmercity William ), Lerch, with full compensation for trone lost, full
credit toward vacation cntitlement, health and wellure benehits during the period held owt
of work, and clear Clinmant’s personal recond of any reference relative to the allescd
violmion.

FINDINGS:

Special Board of Adjustment No. 928, upon the whole record and all the evidence. finds
and holds that Einployee and Carrier are employee and carrier within the meaning of the Ralway
Labor Act. as amended, and, that the Board has jurisdictton over the dispuwe herein: and., Lthat the
partics o the dispule were given due notice of the hearing thereon and did participate therein.

On Apnl i [, 2002 Clanmant. was divected 10 repont for an investieation on April 15,
20002. The notice charecd Claimant with violating Amtrak Standards of Excellence, Attending to
Duties, :nd CSX Rule 505 The charges specified that on April 9, 2002, while assigned as
Assistant Enginecr of Amirak Train 40, the train operaled mto Lhe 707 Himils of a CSX Foreman
belween MP BG 740 and BG 72,4, New Castle Subdivision, on Track 2 witheut permnission.

Following two postponements, the hearing was held on May 17, 2002, On May 24, 2002,
Carrier advised Clamanl Lhat he had been found guilty of the charges and asscssed a sixey day
sispension. Claimant’s locomotive cngineer’s certilication was revoked for Lhirty days.



On Apnl 9. 2002, Clamant was serving as Assistant Engineer on Train 40, The truin
approached a restricted arca on CSX tracks. The CSX I'oreman had track anthority for track
nutibers 1 and 2 between MP BG 7426 and MP BG 725, Claimant’s traim was travehng
easthound on track 1. The BEneincer, whose claim is before this Beard in Case No. 413, radiocd
the Foreman and reguested permission (o enter the resiricled work limits. The CSX Foreman
sranted permission for Traio 40 to proceed through the entire limits at maximun authorized
specd. AL approamately MEP BG 739, Train 40 crossed over 1o rack 2. Neither Claimant nor
the Enginecr requested peronssion fronn the CSX Foreman elore crossing over to track 2. 1t is
the Failure 1o request such permission that is the basis for the charges and the discipline af issue.

Claimant, Lhe Engineer, and the Conductor each tesrified that they undersiond the {Z5X
l'oreman’s granting of permission to proceed through the entire ity 1© cocompass both tracks |
and 2. Therelore, Lhey did not hetieve they needed 1o request liither permission helore crossing
over to track 2. The CSX Foreman testilied that Ing intent was Lo authoriee Train 40 w pass anly
on track | and that he expected thar the crew would request Nuther permission belore crossing 1o
track 2. One of two Amitrak Scrvice Manaoors who testificd opined that cach track was a
separate work lumt and that 4 grant of permission on one rack did not exiend w the other wrack.

The learing Officer found the wstimony of the Scervice Representalive and the C5X
Furcman 1w be more credible than Claimant and the other members of the crew. He concluded
that the crew was required o obtain further peroussion betore crossing e track 2 and that the
charpes were proven. We reeognmize that becanse the Hearing (Wicer observed the wiatnesses [irst
hand, his credibility determinations are entitled to substantial defierence. Llowever, a8 we view
the case, the critical issuc is nol one ol comparative credibility. Bather the eritical 1ssoc 15
whether Carnier proved that Claimani and the other members of the erew knew or should have
known thar the grant of permission tor the entiee limits was hinited to track | and that they had to
request Turther pernnssion belore crossing over Lo track 20 Tpon a careful teview of the record,
we [ind that Carrier failed to prove this critical fact.

CSX Rule 304 provides, “Engineering department supervisors issue instructions relaling
to safery of the track and bridges. Tran crew members must comply with the imstructions when
pssucd 10 them.” Onits face. Rule 509 dees not speak 1o whether where limits cover two tracks,
authority to the cxtent of the lumuts retfers only to (he track on wlhoeh the trun s waveling al the
Lrme authonty is requested or applies to both tracks. 'Fhe Service Representative conceded under
cxamination by Clalmant’s representatrve that no C5X rule required the crew 1o wdentify the track
1t was on and the direction of its travel. e further conceded that ir the engine crew followed the
instructions of the Foreman, the crew compluwed with Rule 305

The record further reflects that the CSX Foremaen clearved 2 west hound trian for the enlire
limies oat Irack 1 one minute after he cleared Train 4. The Foreman conceded that he knew
Trann 40 would have o cross over te track 2 but maintained that he expected that Train 40 would
request permission betore crossing over to track 2. Mevertheless, when Tran 40 crossed over to
track 2 without permission, the CSX Foreman did nothing to stop the train.



Considering the record as a whole, we find that Carrier failed to prove that when the CSX
Foreman gave Tramn 40 authonty {or the entire limmits, Lhe crew knew or should have knewn that
the entire limirs werg limited to rrack 1 and required further request for perission before
Crossing over to lrack 2.

Beeause Carmier finled Lo cammy its burden of proof, the claim must be sustained.
However, Claimant's cortification was revoked for thirty days and the record contains no
cyvidence that Clinmant appeated Lhe revocation of his cenificalion. Conseguently, any
compensition for time lost must be lomited to tharty davs, Le. the peried of the suspension not
covered by the certification revocution.

AWARD

Clhiim sustained in accordance will the Findings.
ORDER

The Board, having determined thar an award favorable 1o Claimanl be made, hereby
orders the Carrier to make the award effective within thirty (30) days following the date two
menibers ol the Bouard affix their signawres herelo
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