Memorandum

To: Mark B. Kenny, Generd Chairman
From: Thomas A. Pontalillo

Date: April 15, 2005

Subject: Adminigretion Bill

Doyouremarber those “bely bomb” smoked sausage/hot dogs at the Union Station Y MCA that
WillietreHorse used to eat by the handful 30 years ago? Y ou could taste them severd more times on the
tripbedktoNew York. This Memorandum addresses the Administration’s 2005 version of the Passenger
Ral Invesment Reform Act (“PRIRA™), which | forwarded to you earlier today. After reviewing the bill,

and the accompanying tranamittal letter and sectiona andys's, the gas pains of 2003 have returned.

Mineta's transmitta letter readily concedes that this PRIRA is “nearly identical” to the 2003
proposal, which explains my gadiric dilemma. In fact, the most Sgnificant difference | could discern was
a bouquet to the ultra-right gang in Washington who won't be satisfied until the culture of the 1950s and
the economy of the 1920s are restored. Using the same lame blame game that has become the halmark
of the intdlectudly dishonest right, Mineta describes Amtrak as “a virtudly unchanged creation of the

1960's” and then proceeds to trash the concept, with the benefit of three and a haf decades of hindsight.

In sum, the bill provides exactly the sort of three-way split up — service operator, infrastructure

mantainer, and undertaker for the nationd rail passenger sysslem — envisioned by the ARC, followed by



privetizaionof sgvice operator and infrastructure maintainer functions and the inevitable “bidding” process.
Savicewold be protected in the following order: NEC, off-Corridor commuter, other service that is not
long-distance, and long-distance service. The system and service levels would remain intact throughout

Year One; * then the screws would begin to turn.

Operating subsidies for long-distance trains will drop to forty cents per passenger mile in Year
Two, and be completely diminated beginning in Year Five. To the extent the bill provides for other
operating subsdies, they would be provided only in the form of grants, requiring pre-gpprova by the
Secretary of Trangportation and being subject to the monthly reporting requirements with which Amtrak
aurrently must comply. In fact, it does not gppear that any operating subsidies will be provided for other

than long-distance trains, except that al non-long-distance service will be fully subsidized in Year Two.

As we suspected, long-distance service and Amtrak’ s “other short-distance service” will be the
fird casudties, beginning early in Year Two (October 1, 2006, if the Adminidration has its way).
Honeve, gventhat PRIRA would bring about the extinction of the current nationa “consensus’ on Amtrak
—dbeit palitical in nature — disposal of the Northeast Corridor, the Springfield, Albany and Harrisburg

lines, and Union Station in Chicago will put severe pressure on al States, except perhaps Cdlifornia, to

1 “Year On€’ isdefined as “the next Federal fiscal year to begin after the date of enactment of this Act,
except that the term means the current Federal fiscal year if the date of enactment of the Act is within 60 days
of the first day of the current fiscal year.” PRIRA §2(b)(1). The law would become effective on “the first day
of Year One.” Id. at §107(d).



maintain current service levels over the long-term. This will be exacerbated when the States along the

Northeast Corridor will have to pony up 50% of capital costs after Y ear Four.

Thelabor protection contained in the bill appearsto be standard. However, appearances can be
decalving. The division of the workforce among Amtrak and its successor operating and infrastructure
companies will not be accomplished at the bargaining table; it will be performed by assignment of the new
Amtrak Board. See 8102. Moreover, it remains to be seen just what the “right of first refusa to accept
asidatidly smilar position” will mean if the privatized successor corporation loses a bid down the road.
Se8103. BEven worsg, | think it isinevitable that some enterprising hack carrier atorney will try to create
a loophoale to exclude the unborn if future rounds of bidding produce a second, third, and subsequent

contractor.

Therumarsthat you are hearing that Amtrak is“OK for thisyear” (i.e., FY 06) are not necessarily
fde However, dl the Adminigration is committed to authorizing for now is Amtrak’ sfunerd ... they’ve
just postponed the wake for another 172 months. Since this essentidly is the same overdl plan as
proposed two years ago, the job loss numbers set forth in Memorandum from earlier today are on the

button. That much said, her€' s a section-by-section overview of the bill.2

2| will create atimeline and a simplified explanation, from our point of view, when time permits.



Section101 (* Board of Directorsof Amtrak”) provides that the present Amtrak Reform Board
waud be replaced by an 11-member “ Transition Board” congisting of the Secretary of Trangportation or
hisdesignee (“SOT”), and ten (10) others appointed by the President, with the advice and consent of the
Sanate with current Board members continuing to serveif their term has not yet expired. Under PRIRA’s
oefinition of “quorum,” asmal fraction of the Board could act if Presdentia gppointees are tied up in the
aofimeion process. Amtrak’ s President would be an ex officio, non-voting member of the Board. No

Board position would be compensated, and the term of office isfor the duration of the restructuring.

The Board will form an Asset Trangtion Committee, comprised of the SOT and two other
mambas(if thereare two other members), which must approve any Board or management action involving
dagsintreuse or status of: access to lines of other railroads; Amirak secured debt; NEC redl property
and assets; and rolling stock. After restructuring, the Amtrak Board will consst of the Secretary of
Transportation, the Federd Railroad Administrator or someone designated by the Secretary, and the
Federal Tranat Administrator or someone designated by the Secretary. The other Transtion Board
mambarswill become members of the Boards of Directors of the successor corporations that are spun off

from Amtrak.

Saction 102 (“ Passenger Rail Service Restructuring”) provides that, within Sx months after
Year One begins, the Trangtion Board shdl prepare and submit to the appropriate Congressona
committees a plan to restructure “ Amtrak management, personnd, assets, operations and other activities

and relationships,” including the creation of two, new and separate successor corporations. a Passenger
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Ral SavicePovide (*PRSP”) and a Passenger Rail Infrastructure Manager (“PRIM”). The small fraction
o Amtrak remaining would be limited to overal supervison of restructuring and subsequent management
of resdud responghilities, specificdly including Amtrak’slegd right of accessto other railroads. PRSP
would handle “rall operating services nationwide, including operation of the reservation centers and
ownership and management of existing rolling stock and its maintenance.” PRIM’ s respongbilities would

be those indicated by its name.

The Board' s plan dso must provide for the assgnment of al Amtrak personnd, by name, to one
of thethree entities “with no loss of pay or benefits, except that an employee who dects employment with
[the Amtrak shdll that remains] shal become an employee of the corporation, only with such rights
regarding pay and benefits as the corporation shdl determine.” It also must provide for the “divison of
accounting, finance, budget, assets, and personnd to provide for the operation and funding of each entity

independently.”  The restructuring must be completed by the end of Y ear One.

PRSP shdl have exclugve rights to provide Amitrak service only until the end of Year Three, but
must operate under acontract following Year One. PRSP also must “ provide interline reservations services
to any other provider of intercity passenger rail services on the same basis and rates as services are
provided to the operationa entities that provide service within Amtrak on the date of enactment.” PRIM
ddl haveexclusive rights to provide dispatching, maintenance and infrastructure services only until the end
o Year Sx, but must operate under a contract following Year One. PRIM aso must “carry out the multi-

year infrastructure plan prepared by Amtrak, to the extent funds are made available.” Neither successor
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corporation is “a department, agency, or insrumentality of the United States Government nor are they

Government corporations.”

Neither PRSP nor PRIM will be under the jurisdiction of the Surface Transportation Board.
“However, laws and regulaions governing safety, employee representation for collective bargaining
purposes, the handling of disputes between carriers and employees, employment retirement, annuity, and
unemployment systems, and other dedlings with employees that gpply to a ral carier providing
transportation subject to” the Board' sjurisdiction will gpply to both. The “Sectiond Analyss’ provided
by the White House claims that these rights must be maintained “for aminimum of four years from date of
tranda.” In addition, certain other exemptions from State tax, route, pay period, and other laws currently
goplicable to Amtrak are passed on to the successor corporations. Also, the Amtrak shell will continue

to fal under the Railroad Retirement and Railroad Unemployment Insurance Acts.

PRIRA renuiresthet the President of Amtrak on the date of enactment must be offered the position
of Chief Executive Officer of PRSP, subject to “further action by the Board of Directors.” Contractua
rights of PRSP and PRIM may not extend beyond the exclusivity dates specified above without a
“comptiivelid’ having been conducted. PRSP must, within 18 months after enactment, provide the SOT
with“recommendations on the feasibility, advantages, and disadvantages of separation of the reservetions

centers into a free-standing entity that can become an eement of an intermoda reservations service.”



If PRSP is replaced as the operator of any intercity route, it must “make available to any
replacemant gperdar the legacy equipment that is associated with the service on the route ... on such terms
asAmirak determines are fair, reasonable, and in the public interest.” ® Amtrak is required to “ensure that
the implementation of the restructuring prescribed ... gives due consideration to the needs of freight and
commuiter rail operations’ inthe NEC. However, acommuter service that is headquartered in any State
o Commonwedth that is not amember of the Northeast Corridor Compact by the end of Y ear Two must

pay fully allocated costs for “access to and use of” the Corridor.

Amirakwill no longer have a preferential right of access to lines owned by other carriers. Access
for new routes or frequencies “shal be determined by negotiation and mutual agreement ... with no
preferential right of access” Any existing right of access not utilized by Amtrak may be assgned to no

morethan one intercity operator, except as Amtrak, the host road and the operator may otherwise agree.

Section 103 (“North East Corridor Compact”) provides thet digibility for participation is
predicated uponenumeretion in the list of States (and the Didtrict of Columbia) that condtitute the Northeast
Camidor, asddfinedin 49 U.S.C. 824102. The Compact will be submitted to the Congress for its consent.
A 5-member Commission would be created, comprised of two members sdlected by the SOT, two
members selected by the Governors of NEC States and the Mayor of DC, and one member selected by

theather four Commission members. The Commisson will be reponsible for drafting the Compact, which

3 “Legacy equipment” is defined as “the rolling stock required to provide intercity passenger rail service
owned or leased by the National Railroad Passenger Corporation on the date of enactment.”



must indlude provisons covering: 1) full authority for 99 years to succeed to Amtrak’ s responsibility to
operate the NEC, subject to the provisons of alease with DOT; 2) execution of a 99-year lease for the
NEC, including protection for the lessor’ sinterests, among them reverson “in the event the lessee failsto
med itsfinancid obligations or otherwise assume financia respongbility for” NEC functions, 3) respons-
bility for NEC maintenance and improvement; 4) operation of intercity service on the NEC; 5) arrange-
masfor operation of freight and commuter service on the NEC; 6) assumption of financid responsibility
for NEC functions, 7) authority to make use of the NEC for non-rail purposes, 8) participation by DOT
as the non-voting representative of the United States. The final compact proposal must be submitted by
theenddf Year One, and the Commission’s life will end on the 180" day after it transmitsits find compact

proposal.

If theNEC Compact decides to replace PRSP and/or PRIM, the compact proposal must contain
erployee provisons tha provide, at a minimum, “[p]ayment of any labor protection payments owed and
not paid by the successor corporations’ and, for someone “employed by [Amtrak] on the date of
enactment ... and who accepts employment by a successor corporation, aright of first refusal to accept
agidatialy smilar postion with the replacement operator when the successor corporation is replaced.”
Any ddit issued “ may be secured only by revenues to the compact and may not be a debt of the member
Saesor of the Federal Government.”  Such debt “shall under no circumstances be backed by the full faith
and credit of the United States,” and any grantee must expresdy acknowledge that the debt does not

condtitute an obligation of the United States.



Adoption of the find compact agreement shdl occur not later than the end of Year Two, and
“turnover” from the successor corporations shal occur not later than eight months following adoption. In
the absence of an agreement, the SOT stepsin and has Congress |egidate monetary contributions by the
NEC gaesand DC to provide continued intercity service. Authorization for this section isin an amount

“as may be necessary to carry out the purposes’ thereof.

Section 104 (“ Assistance to Address Capital Needs’) contains the following conditions for
authorizing “such sums as may be necessary” for capitd expenditures, beginning in Year Three: 1) the
progamcaries through Year Six; 2) capital expenditures must be arranged through grants or cooperative
agreements; 3) capita funds cannot go to NEC until the Compact is established; 4) the funds are “solely
authorized for thepurpose of funding deferred maintenance, safety and security projects’ at arate of 100%;
5) these funds cannot be used for capacity expansion; and 6) the SOT must find that the route for which

capita funds are sought will have a“ussful life’ of at least five years.

Section105 (“ Employee Trangtion Assistance; Authorization”) provides that the SOT may
develop a discretionary program to “provide grants for financia incentives to be provided to [Amirak]
employees ... who voluntarily terminate their employment with the Corporation or the successor
corporations and relinquish any legd rights to receive termination-related payments under any contractua
ageamat.” Amtrak, or the successor, must certify that: 1) the net reduction in the number of employees
will egud the number receiving the incentive; 2) the net reduction in total employment expense is equivaent
to the employment expense associated with the group receiving the incentive; and 3) the number digible
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for the incentive will not be increased without the express written consent of the SOT. The top payment
would be $50,000.00 per employee. Authorization of appropriations continues “until four years from the
firdday of Year One” dthough the White House sectiona andlyssindicates that offers will be made only

during Y ears One and Two.

Section 106 (“Limit on Operating Assistance for L ong-Distance Routes’) provides that,
after Year One, operating assistance for long-distance routes* and “corridor feeder routes’ will comein
thefamof gats, with losses being documented on a quarterly basis. A “corridor feeder route’ is defined
as “a portion of a long distance train or route that provides services between regiona corridors by
comedingtoadpoints of the corridors.” Reimbursements are limited to the operating |osses on the route,
and cannot condtitute a reimbursement per passenger-mile greater than: $0.40 during Y ear Two; $0.20
duing Year Three; $0.10 during Y ear Four; and $0.00 for each year theregfter. Authorization isfor “such
s as may be necessary.” It isimportant that we try to obtain data on operating losses per passenger-
mileby tran/route. The “per rider” figures caculated by Tom Roth are somewhat helpful, but they will not

enable usto project the life gpan of any particular route with a great degree of certainty.

* As was the case with the 2003 PRIRA, this bill defines seventeen (17) long-distance traing/routes as

follows: “the Silver Star, the Three Rivers, the Cardinal, the Silver Meteor, the Empire Builder, the Capitol
Limited, the Cdifornia Zephyr, the Southwest Chief, the City of New Orleans, the Texas Eagle, the Sunset
Limited, the Coast Starlight, the Lake Shore Limited, the Palmetto, the Crescent, the Pennsylvanian, and the Auto
Tran” Amitrak’sreporting protocols combine the Siver Sar, Silver Meteor and Palmetto into a category named
“Slver Savices” Amtrak also reports on the Three Rivers and the Pennsylvanian as a single line item and, since
nather ran provides service west of Pittsburgh, now includes these trains in its “ other short distance” category.
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Section 107 (“Repeal of Obsolete and Executed Provisions of Law”) would accomplish
severa things. There would be reped of statutory requirements pertaining to (a) Amtrak’ s operation of
the basic system, (b) the 180-day discontinuance notice requirement, (c) NECIP, and (d) direct Amtrak
operation and control of service it provides. Abrogated would be the requirement that Amtrak have “a
g/demdtic prevertive maintenance program” for equipment. Watered-down would be the current statutory
“buy Amaicai’ requirement for Amtrak, limiting the requirement in the future to those “items acquired with

funds provided by the Federal Government.”

Section201 (* Limitations on Availability of Grants®) specifies that grants made between the
firg day of Year One and the commencement of operations by PRSP and PRIM are limited as follows.
1) a grant request must be gpproved for each specific train route; 2) a detailed financid andyss and
revenueprgedtion justifying support must be provided; and 3) a sufficient reserve must be maintained from
thetotal gppropriation to ensure satisfaction of contractua obligations to provide commuter and intrastate
service. This section contains numerous other redtrictions and qudifications, and continues the current
requiremat that Amtrak provide a“Monthly Performance Report.” Amitrak is prohibited from using “any
ditsfuds for actud expangon or planning for expansion of rail service, including high speed rail service”
without written gpproval from DOT. Lagily, Amtrak must “certif[y], as part of the grant agreement that
it ... has negotiated with its employees substantial operating cost reductions needed to make its

operations competitive with private-sector service providers.” (emphasis added)
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Smilar requirements are imposed upon PRSP and PRIM, but there are two notable exceptions.
First, with respect to using the grant for purposes other than those for which it was approved:
1) trangparency of financid controls and accounting must be maintained to the SOT's stisfaction;
2) financid performance reports and details must be made available to DOT on the same basis that they
are made avalable interndly; and 3) the funds may be expended only on “exigting plants and services.”
Theater difference is that neither successor corporation is required to make any certification with regard

to negotiating substantial operating cost reductions as part of the grant agreement process.

Section 202 (“ Spending Plans for Capital Backlog Reduction™) provides that, within Sx
months after Year One begins, Amtrak must prepare an annud capita spending plan for Years One
through Six, and submit it to the SOT for review and approva. The plan is to be broken down into:
1) NEC capital assets, 2) capita assets on long-distance routes other than NEC; and 3) capita assetson
short-distance routes other than NEC. The plan must be updated annually. This duty flowsto the NEC

Compect, for NEC capita needs, upon its creation.

Seation 203 (“ Redemption of Common Stock™) requiresthat a valuation of al Amtrak assets
and ligbilities shal be performed by the Secretary of the Treasury, “or by a contractor selected by” him,
and ddl becompleted with six months after Y ear One begins. Within nine months after Y ear One begins,
al common stock shal be redeemed at the book value, without priority over holders of indebtedness or
other sock. Any shares remaining outstanding after nine months shdl be acquired by Amtrak through

eminent domain, with compensation based on the vauation, which is “deemed to conditute just
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compensation except to the extent that the owners of the common stock demondtrate that the valuation is
less than the condtitutional minimum of the stock.” Theresfter, “the one share of the preferred stock ...
retained under Section 204 of this Act [shall be converted to] ten shares of common stock.” Amtrak is

prohibited from issuing any other common stock “without the express written consent of” the SOT.

Stion204 (“ Retirement of Preferred Stock; Transfer of Assets’) providesthat, thirty days
dter the 8203 redemption/acquisition, the SOT shall recaivetitleto: 1) the NEC,*> induding the Albany,
Hamidourg, and Sringfield Lines; 2) Chicago Union Station and rail-related assets in Chicago; and 3) “[4]ll
ather track and right-of -way, stations, repair facilities and other real property owned or leased by” Amirak.
If the title to any of the assets is encumbered, title till passes, dthough Amtrak remains liable for the debt
soured by the asset. Amitrak’ s obligation “to repay in full any indebtedness to the United States incurred

snce January 1, 1990, is not affected by this Act or an amendment made by this Act.”

Inconsderation for the assets, the SOT shdl ddiver all but one share of Amitrak preferred stock
hed by him, forgive the obligation to pay any dividends, and release Amtrak from al mortgages and liens
held by the SOT that were in existence on January 1, 1990. Amtrak and the SOT will enter into an
agearent under which Amtrak will exercise care, custody and control of the assets on the SOT’ s behalf.
Theagreement aso “shdl identify in detall the specific functions of [Amtrak’ s| employees and equipmernt,

and thegpadfic numbers and locations of the employees and equipment associated with each function, that

5 Title shal include all “rail right-of-way, stations, track, signal equipment, electric traction facilities,
bridges, [and] tunnels’ as well as “any improvements made to these assets.”

13



would be needed for continuation of commuter and freight rall service in the event that the Corporation
wereto ceeseoparation, and identify those actions that would be required to ensure that such functions can
be continued on an interim bass to avoid any interruption in commuter or freight rail service on the

Northeast Corridor.”

Also, the SOT may, for appropriate consderation: 1) transfer title to some or dl of the Chicago
fadlitestoMETRA; 2) transfer thetitle to red estate properties on the Albany, Harrisburg, and Springfield
Linestotheregpadive States in which the lines operate; and/or 3) transfer the assetsin the “other” category
to any entity he deems gppropriate. All financid consderation flowing from such title transfers must be

used exclugvely to reduce Amtrak’ s long-term debt existing on the date of enactment.

Section 205 (“Real Estate and Asset Sales; Other”) mandatesthat al property outside the
NEC Main Line must be disposed of no later than the last day of Y ear Three, with the proceeds of this
liquidation to be credited toward the Section 206 account (see below) that finances debt and interest

payments and, otherwise, to remain available until expended.

Section206 (*Management and Transfer of Secured Debt”) states that Amtrak may not take
onay new debt secured by assets after enactment, except as approved by the SOT to refinance existing
secured debt. This prohibition does not apply to unsecured lines of credit for working capital purposes.
Uponthe creation of the PRSP, the existing rolling stock and al debt secured thereby shdl be transferred

to, and become the sole ligbility of, that successor corporation. Upon the establishment of the NEC
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Compact, the secured debt associated with fixed assetsin the NEC shal be transferred to, and become
thesdle liability of, the Compact. Funds are authorized to the SOT, in *such sums as may be necessary,”

for grants to PRSP to pay principa and interest on secured debt for Y ears Two through Six.

Section 207 (* Transition Assistance”) authorizes gppropriations for grantsasfollows: 1) in
Yea Ong “for operating and capita expenses such sums as may be necessary”; 2) in Year Two, &) “such
umsasimey be necessary” to PRSP for operating expenses of al services except long-distance trains and
routes andb) “such sums as may be necessary” to PRIM for capita expenses, 3) adminisirative expenses
o interstate compacts in Y ears One through Three; and 4) administrative expenses of the Amtrak shell in
Years Two through Six. Grants made after Y ear Two can be made to only States, regiona compacts or

other public entities, except those made to PRSP.

Section 301 (“ Capital Assistance for Intercity Passenger Rail Service”) isclamed to be
modeled on the current mass trangit program, and becomes effective on the first day of Year Two. The
project must be part of an approved corridor plan, and the SOT must find that the recipient will have the
legal, financid and technica capecity to carry out the project and maintain it. The operator must be
Hetted fromacompetitive bid, or there must be a satisfactory showing why the proposed operator “isthe
best” (the bill’ slanguage, not mine). The grant cap, as applied to the project net capitd cost for the year
thegatisgoproved, isasfollows. 100% in Year Two; 80% in Year Three; 60% in Y ear Four; and 50%
inYear Fve and theresfter. Authorization is provided in “such sums as may be necessary” for Years Two
through Six.
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Section 302 (“Final Regulations on Applications by States for Development Grants’)
requresFRA to issue “final regulations setting forth procedures for application and minimum requirements
for the awards of grants” Such regulations must be issued not later than June £ of Y ear One, to take

effect on thefirst day of Year Two.

Section303 (“ Authority for Interstate Compactsfor Corridor Development”) provides for
States to enter into compacts, Smilar to the NEC Compact, to retain existing service or commence new
service from an operationa and/or capitd standpoint. There appear to be fewer redtrictions on these
compedsthenwill be imposed on the NEC Compact. Interestingly, the document ends at this point (page
37 of the bill and page 42 of the PDF document) with a comma in the middle of the page. Since the
“Sectiondl Andyss’ that follows the bill in the document dso ends with this section, | presume thet thisis

merely atypographica error.
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