PUBLIC LAW BOARD NO. 6810

Award Mo.
Case No. 3

~ {Brotherhood Locomotive Engineers and Trainmen
PARTIES TO DISPUTE:

(Texas Mexican Railway Compary

STATEMENT OF CLATM:

“Claim on behalf of Englnesr Xavier Villarreal, requesting that discipline be
reversed, that be be reinstated immediatsly and compensated for all ime
lost, that he be made whole with all benefits restored and that his senlority
be unimpzived, and that any notation ss -a resuit of this incident be
removed and stricken from his personal record.”

FINDINGS

Upon the whole record and ail the evidence, the Board finds that the parties
herzin are camier and employee within the meaning of ﬁia Railwmy Labor Act, as
amended. Further, the Beard Is dufy consttuted by Agreement, has jurisdiction of the

Parfies and of the subject matier, and the Parties {o this dispuie were given due notice of

the hearing thersomn.

in mid-October of 2003, Claimant was found In viciation of Rule 1.5 which reads In

past a5 follows:

“...GCOR Rule 1.5 Drugs and Alcohol - The use or possassion of aicoholic
beverages whila on duty or on company property Is prohibited. Emplo

must not have any measurable alcohol in the breath or in their bodily ﬂgigs

when reporting for duty, while on duty, or on company property.”
{Underscoring addad}

To retain his ssriority, Claimant agreed to a set of condititns sanctioned by the
Drgankzation. Paris of that settiemoent are quoted below:

8.  W¥r. Villarreal must not viclate the Carrier's Rule 1.5 or Drug and
Alcohol pollcy during the remalnder of his smplovinent with the
Carriar.
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7. M. Villarreal will be subjected to random sesrch of clothing and
personal belongings while on company properfy for drug and
_ alcohot violations.”

in a random fest conducted pursuant to the aforequoted, Cialmant tested 015%
and was terminated without a hearing. The Carrler Supervisor who advised Clalmant of
the results of the random test used an FRA form rather than a stralght forward statement
regarding the findings.

it s noted, without quee;tion. this arbitrator's authorily pursuant {o tha Raitway
Lahor Act is empowered 1o Interpret Rules and Agreements duly negotiated batween the
parties,

The parsonal agreement signed by Claimant to regain his seniority that was
sanctioned by his Organization Is before this Board for adjudication.

It is also fact that Federal Rules, Regulations, eic., fake precedent over any
negotiated Ruls. The applicable FRA guidelines as edict to all is as follows found in
245,01(Q)(5):

"5} If an empioyse tested under the provisions of this part has a test

rasult indicating an alcohol concentration hefow 0.02, the test must

be considered negative and iz not evidence of alcohol misuse. A
raliroad may not use a federal test result below 0.02 sither as

evidence in a company proceeding or as a basgis for subsequent
tasting under company authority. A railroad may take further action
to- compsei cooperation in other breath or hody fluld testing only if it
has an Independent basts for doing 50.”

Cisarly, under testing mandated by FRA Rules and Regulations, Clalmant wouid
not have been found negligent, and further, Carrler could not procsed to discipline
Claimant pursuant to Rule 1.5 on its owa uging the resuite of a finding loss than 0.02%.

Forfunately for Claimant’s continued carcer with the Carrier, & is the FRA"s policy

that supsrcedes Rule 1.5, parficularly that portion about no measurable alcohol In the
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breath or in their bedy. If the measurabls 2mount is Isss than .02, # is not considerad a
victation. .

Although Claimant had been terminaied upon receiving the notice of his
breathylzer eading of 015, the Carrier did reingiate Claimant to service, leaving the
matter of lest pay to this Board,

Claimant is to be pald for the time lost in this instance, but in this Board's opinion,
the Agreement Claimant signed is still in full force and offact

AWARD

Chrim sustained.

CRDER

Fhis Board, after consideration of the dispuie identifiad above, hereby orders that
an awaid favoratla o fhe Clalinenis) e made. The Carier Is ordsrsd o make the
award effective on or before 30 days following the daie the award s adopied.

r

Rabact £ ioshy

Robartl Hickg Chajrman & Newtral 28ambar

L. A. Lambert, For the Carrler

Dated: ﬁ;jg/'( " 200 Tl






